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COMPTROLLLYR GENERAL, OF, THE WNITED STATES

'. WASHINGYON, ., 10848 4‘ '
' ST 0

B~178715 , o " October 24, 1973

The Hanorabie Rogaera 0.'3. Morton
The Secretary of the Intevior

Dear Mr, Secratary:

We refer to the leotter of May 21, 1973, reference WBR 520/953.2,
frca Mr, Richaxd R, Hite, Deputy Assistant Secretary, coucerning the
claim of Mr, Thomas R, Holland, au employee of the Bureau of Reclamation
stationed at Ellis, Kannas, Hr. Holland, a resarvolir superintendent, ia
claiming 2 hours overtima for Suadaya and holidaya that he was requived
to work during the period August 1, 1955, through January 10, 1970,

It is stated that throughout northurn Kanpas, eaatexn Colorado,
and southern Nebraska the Bureau of Reclamation opevates 10 dams and
reservoira for the purpose of delivering water to varions irrigation
dictricts ond mundcipalities. A reservolr superintendent is appointed
to each of these reservoirs in order to control water deliveries, The
reservoir superintondent is required to live in Government-furnished
housing at each reservoir and is the only full-~time onsita Bureau employee
at the location, .

Until January 25, 1970, each reservoir superintendeit was required
to tuke weather and reservoir operation vecowds on a daily basias, in-
cluding Sundaye and holidays, Each employee had a regulaxr 40-hour tour
of duty spread over 6 days-~7 hours per day Monday through Friday and
5 hours on Saturday. The additional work that was required on the non-
workdays, Sundays and holidays, took approximately 30 minutes per day .and
in order to c mpensate the superintendents for this work, each wvas in-
structed to take compensatory time off by adjusting his quitting time on
one of the no*mal workdays in accordance with \he amount of time he had
worked on the Sunday or holiday. This compensatory time arrangement was
mada official in a letter dated Octobec 29, 1957, fron the Chief of
Irxigation Operations. That letter provided in part ps follows: e

“I realize that tho obtaining of thesn daily recoxds

on weekends and holidays entails some work on the part of

the Superintendents which is considered part of the over-

all work time for the week. However, I expact thit Super-—

intendents are making adjustmenis for this extra time by ,

adjusiing their quitting tivne for normal work days at some

hour oefore five o'clocl which will offsat the actual tiume

wvorkad on holidays and weckands," BEST DOCUMENT AVA"_ABLE
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Tuls arrvangement continyed in effact unti) January 25, 1970, at
which time work schedules for superintendents at moat of tha dam wels
revised to provide foxr 40-hour, dondey through Friday, workweeke duriug
the winter months, At the cama time it was detenuined that regular
readingn of gaugea on Saturdays and Sundays would only have to be made
when the last day of the month fell on one of those daya, Superintendents
ware to be given compensatory timae for all such readings made on Saturdaya
and 4 minimum of 2 hours overtime for 1eadinga taken on Sunduys,

Mr, Hite atates that it was felt reasonably certain that prior to
the change in 1970 reservoir superintendents were edjusting their work
hours in accordance with tha compennatory time requiremant, lowaver,

Mr, Holland and at least one other superintendent claim they did not do
so, Mr, Holland is now elaiming 2 hours nvertima for each of the Sundays
and holidays from August 1, 1955, through January 10, 1970, that he was
required to taka weathor and reservoixr opervation recorda,

It 45 the position of the Buraau of Reclamation that My, F.lland's
claim was untimely filed since ho apparently accepted tiic “onpansatory
time arrangement for a period of nearly 15 yeavs siithout ever bringing
hiis discontent with tha arrangement to the attention of management, It
in further noted that Mr, lolland did not file a claim for ovaztime until
May 1, 1972, a-'period of over 2 years after the arrangement was dis- ’
continued, Mr, Hollend, however, states that he roquested overtime pay
on a number of orcasions but that his requests were turned dowm, It ia
further contended that if Mr, Holland did fail to take the compensatoxy
time off as provided for under the arrangement, the time wmuaf be con-
pidered forfelised under the provisions of saction 550,114(e) of tizle 5,
Code vof Fedarxral Regulations (CFR),

. In light o! the foregoing, the following apecific guestions aro
presented by Mr Hite:

"1, 1Is managemant 8 viewpoint that the claim was
£1led untimely valid? - Is the position that 7 °
compensatory time was forfeited undar the
proviaions of Civil Service Regulation 550.114(c)
valid? "

"2, Xa M-, llolland, in fact, entitled to callout
compenpation in view of ¢he fact that tha o~
compensatory tine off arrangemnent was uni-
latcrally inmposed by management, rather than
baing requested by the employee?"
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~ that portion prior to May 23, 1963, is barred.
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"In the event our answer to quention No, 2 is fu the affirmative, certein .

additional questions are raiued conc\ruing the amount to which Hr.Anolland

*

In adviaing Mr, uollaud that his claim ia tagarded a9 having beeu '

untinely filed, the Bureau of Reclamation, in its letter of September 29,

1972, raelles on section 550,803(b) of title 5, Code of Federal Regulations,
That section containa procedures under  U,S5, L. 5596 governing the pay-
went of baekpay in instauces where, on the basls of an administrative -
determinatina or timely,appeal, an employee is found to have undexgone

é&n unjuntifiad or unwarranted personnel actiom, A claim for overtlime

_ caﬂpenaation such a8 Mr, Holland's 18 not within the purview of 5 U.8.C,

586 and thus the requirement thoveunder of tiwely appeal is not &pplicable,
Pertinent to the timeliness of claims against the Government, 31 U,S.C. 7la,
237, provides only that c‘ulms shall be raceived in the General Accounting
Office within 10 yeara of the date such claim firat accrued., Since o
Mr, Holland's claim was received in thie Office on Huy 23, 1973, only

.J'

‘The basic statutory provisions regarding the paymbnt of overtime are
codificd in section 5542 of title 5, United States Code, That section
provides, in part, as follows: , . Lot :

"§55u2. Overtime rates; computation,

s .. " W(a) For full-rine, pavrt-time and internittent
© . 'touva of duty, hours of work officially ordered or
approved La excess of 40 hours in an administrative
workweek, or ¥ % % in excess of 8 hours in a day,
perfoimed 17 an cmployee ave overtime vork and shall
ba paid for, except as otherwise provided by thia
subchapter, at the following rates:

"(1) lor an employee whoae basic pay 19 at a rate ' ..

. which dons not exceed the minimum rate of basic pay £ox ; Cel
*@S~10, the overtime hourly rate of pay {e an amount equal . L
to one and one~half times the hourly vats of basic pay of ’
thﬂ employne, and all that amount is pramium pay . ,

"(2‘ For an employea whoaa baaic pay is at a rata

which exceeds the minimun rate of basic pay for G3~10, =~ * .7
tha overtine hourly vate of pay is an amount equal to ~ ’

R E!EST DOCUMENT AVAILABLE ™
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.. " one and one-half tiﬁaa the hourly rato of the minimum rate
.. ©f busic pay for G5-10, and all that anount 1. premiun
" Pny- : : _ . _

.
.. , g

L
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: u(b) For the purpoaa of thi. ﬂubchuptar-_ :‘ ..'f.liu'ﬂfﬁ'

") unscheduled overtima vork performed by P
- an employee on a day when wurk was not scheduled T
- for him, or for which he is required to return to ' L
_his place of employment, is deemed at 1eaat 2 hours
© dn duration ¥ # 4,V S :

Saction 5543 of title 5 providea for granting an employee compeuaatory
time off from his scheduled tour of duty in lieu of payment of overtime
under certain circumstances, The iwplementing regulations to that
atatute are found in 5 CFR 550.114, That section provides as follows:

- 1%550.114 ca@gpneatory time off for drregular o . - e oL LG
' ~occasional overtinme work, . o

, "(a) At the requeat of an employea, the *~ -~
" head of 4 department may grant hin coopensatory SR
tine off from hils tour of duty instead of pay-
- ment under §550.,113 for an cqual amount of irreg-
- ular or oreosional overtima work. .

"(h) The head of a depnrtment may provide that
an eiiployea whose rate of baglc pay cxceeds the
nasdnun rata for C€5-10 shall be padd for irrerular
ox occagsional overtime worl: with an equivalent amount
of conpensitory time off from his tour of duty instead
of payment under $550.113,

"(¢) 1The head of a department may £ix a timu‘f I 3¢.:

1 » 34wit for an cmployee to request or toka compensatory R

. tima off and may provide that an employee who fails to .
- toke coumpensatory time off to which he is entitled
" under paragraph (a) or (b) of this section bafore the
“time limit fixed, shall lose ‘hio right both to compensatoxy
tine off snd to overtime pay unless his failure is dua to -
- an exineney of the sorvice heyond his control," . v

St mEn St T= e BEST DOGUMENT AVAILABLE. -
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_ Undar thoaa regulationa. a department. haad uay requite that an
employeu, whose rate of basic pay excceeds the maximm rate for 08-10,- .
take compensatory time off for irregular or uccasional overtime work
instead of being pajd overtinme compensation for that work wmder 5 U.S,C,
. 3542, Enployees whose rate of basic pay, like Mr, Holland'as, is less
than the maximum rate for GS-10 may, at their request, be granted com-
pensatory time off in licu of overtime compensation for 1rregular oY
ocrasional overtime work. - :

- . It doas not appear, that the overtima'work requlrad of Mr. Holland
was either irregular or occasional, Priox to January 1970 Mr, Holland
was required to take certain rendingas of gauges on a daily basis, in-. .
cluding Sundays and holidays, The work he performed on Sundays was id
addition tn his regular 40-hour tour of duty, ,The concept of regular

" - as oppnsed to irregular overtime appears ir various statutes governing

..the compensation of Yederal employees, -Under 5 U,8,8, 5545(ec)(2) which

" " authorizes payment of premium cowmpensution for "irrugular unscheduled

overtime duty," we have nald that the term "regular overtlme" is work
“which occurs on successive days oxr after specified intervals, as opposed -

. . to irregular overtime which does not recur in that manner, 48 Comp,

© ".Gen, 334 (1965), 52 Comp, Gen, 319 (1972), Wa find nothing to warrant
a different constriuction of the word "drrepgular" in the context of :
-+ 5 U.8,C, 5543, nor does the logislative history of that section indicate
that Congress intended the word "occasional" as used therein to have &
‘meaning other than the common dietionary definition, namely "occurring
now and then; ozeurring at irregular intervals} infrequent." Webster's
Wew Internatioianl Dictionary, 2d Edition, 1959, We do not believe that
vork ruquired to he perforned every Sunday on a resular and recurring
basis can be congidecred either "irregular' or "occasional.'" Accordingly
it doas not appear that the overtine work parformed by Mr, Nlelland on
Sundays up to Jeauwary 1970 would come within the purview of the provisions
of 5 U,5.C, 5545 nnd 5 CFK 550,114 and thus he cannot he viewed as having
forfelted his right to compensation ror the time he worked undey the pro-
viglons of 5 CIR 550.114(c), With the oxception of that portion of his _ |
claim priox to May 23, 1963, it appears that Mr. Holland’ 16 entitled.to Cat
- ovortice compensation for hiB work on Sundays under the provisions of ° |
S U.5.C. 5542(a) os work officially ordered or approved in excese of '
49 houra in an administrative workweek. : Ce

Aﬂ to the amount of his entitlemant, Hr. Hollnnd ahould be paid at
. the rate provided under 5 V,5.C, 5542(a) (1) only for the actual time he
worked on Sundays. In that rennrd ve point out that 5 U.S.C. 5542(b) (1)
peovides Lor vhe Tayasht of u witaiug ol & Louvh ovareine only for
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‘unseheduled UVertima work parfo:med by un employee on a day when'wnrk
was not scheduled for him," . As praviously discussed, the work perfcrmad
by Mr, Holland was rejularly scheduled to recur on successive Sundays,
Therefore oveztime payments would only be appropriate for time spent by

Mr. lolland in actual work on a Sunday, Any work performed on a holiday,

. -howaver, would be for compensation at the appropriate rate for a minfmum

of 2 hours in accordance with the provisions of 5 U,8,C, 5546(c). Since
it 48 dndicated that the days worked by Mr, Holland since llay 23, 1963,
can be verified by time and attendance records, he should be paid in
accordance with the foregoing based on those records, S
: . Wa note that Mr. Holland ‘s also claiming interest on the amount due
- him, Concerning that poxtion of his claim, it is well settled that the
payment of interest by the Government on jits unpaid accounts or claims
. may not be made except where interest is atipulated for in legal and
. proper contracts, or when allowance of interest is specifically diracted
by atatwte, There is no statute nuthorizing intereut on claims aimilar
"~ to that hare involved. : i

. A8 to tha work schedule currently 1n effect as ahowu by the let

' Aof'January 13, 1970, f£rom tha Project Monager, Kangzs River Projecta,
.- it 18 indlcated that reservoir superintendcnts axe bilng requiced to take

compensatory time off for the work they are raquired to perform in excess
of 40 hours per week when the last day of t'ie month falls on a Saturday

', during the winter months, Under the provisions of 5 U,5,C, 5543 it would

- appear that,; for thoase employees whoae rate nf pay does not exceed the

- mazimum rate for G5-10, overtime pay would ba proper unless compennntory .f

tima off is specifically requested by the «2ylbyea,

e are aware that our decision herein with respect to the claim of
Mr, Holland will serve as a basis for adjudicrtine similar claims for
pona, or all, of the other rescervolr superint.ndcnts concoerned, In that
repjard, thosq employees who, like Mr, Holland did not adjust their work
houxa in accordance srith the coupeasatory tine arraajesent vould be en-
titled to overtime compensation on the same bajis as Mr, Holland, As
to those cmployees who tooli cempensatory tima, they would be entitled
to the differerce batween the amount of overtime compensation they
should have received and the value of the compensatory time used., In
computing ouch amounts due we puint out that prior to cnactment of
geetion L(24) of Public Lav 90-83, September 11, 1967, 81 Stat, 200,
the controlling rate of pay with respect to paymant of overtime com-

pangation under 5 U.8.C. 5542 was the minimun rate for grade GS-3-rather

than the minimum rate for grade GS~10 curreatly in coffeet,

...‘ porar R
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L Upon receipt of claims from the other aupnriﬁfénieuta; those which -

muy be affected by the 10-y:ar limitation should be forwarded to our -
Transportation and Claimg Livision (Genoral Claims) for racording under
- 4 GAO Manual 7.}, After recordlng, such claims will be returned for
your cons.deration, R Lo e e ¥
.. ' . . O - '. * | . . ’ .' Y. . "
. ~» -+ . Bincerely yours, I
: . .7+ - RFKELLER . . .
Deputy Comptruller General = L
. _ Lt -~ .. . .of tha United States ~. - -~~~ . ' -
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